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Abstract 

The 1984 Hague Convention on the Law of Trusts applies in eight of 
10 Canadian provinces. The Convention requires those provinces to 
recognize the validity of a non-Canadian trust. This article discusses 
whether the Tax Court of Canada is required to apply the Convention 
to recognize the validity of a non-charitable purpose trust. It contains 
an in-depth discussion on Article 19, which deals with the application 
of the Convention to fiscal matters. This article further explores what 
conflict of laws rules require the Tax Court to do if the Convention 
does not apply. 

1. Introduction

In 2001, Professor Catherine A. Brown wrote an article1 in which 
sh� posed but did not answer t�is question:

* 

1. 

Consider the case of a non-charitable purpose trust, legitimate in the 
country of origin and expressly included within the description of a trust 
in Article 2 of the Convention. If the trust is non-resident for Canadian 
tax purposes, will Canadian fiscal authorities or courts recognize it, or 
would disapproval of non-charitable purpose trusts in Canada be 
sufficient to regard it as an invalid trust arrangement? 

Joel Nitikman, Tax Partner, Dentons Canada LLP, Vancouver. I owe a 
number of thanks in regards to this article: to 11Ms. Aubin Calvert, a summer 
student at Dentons Canada LLP, Vancouver, who assisted with research; to 
Mr. Cy Fien of the Winnipeg, Manitoba law firm Fillmore Riley, who edited 
earlier drafts of this article and made numerous perceptive comments; and to 
various experts around the world who have written previously on this subject 
and who took the. time and trouble to exchange e-mails and telephone cal1s 
with me to discuss various issues. As always, all mistakes are mine and none 
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"The Taxation of Trusts: Reconciling Fundamental Principles" (2001-2002), 
21 E.T.P.J. I, at pp. 8-9. 
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In this article I attempt to answer the same question but posed 
slightly differently: if a taxpayer is appealing a reassessment that 
involves a non.:.Canadian, non-charitable purpose trust, must the 
Tax Court of Canada recognize the validity of the trust pursuant to 
the Hague Convention on the Law Applicable to Trusts and on 
Their Recognition (the "Convention")? If the answer is no, will 
Canada's conflict of laws mean that the Tax Court of Canada must 
recognize the validfry, of the trust anyway?2

Before answering this question, several topics must first be 
introduced. 

2. Non-Charitable Purpose Trusts

It most textbooks on the law of trusts, it is standard to say that to 
establish a trust, a person, known as the settlor, must either declare 
that he or she henceforth, in a capacity known as a trustee, holds 
certain property for the benefit of another person, known as the 
beneficiary, or transfer the property to another person to act as the 
trustee who will hold the property for the benefit either of the 
settlor or another beneficiary. 

For purposes of this article, the key point is that standard 
textbooks say that almost every trust must be for the_,benefit of a 
definite person. This is known as the "beneficiary principle". The 
leading case is Morice v. Bishop of Durham. 3 A testator left property 
"in trust" to the Bishop. The language of the trust was unclear as to 
whether the property was left to the Bishop personally, or on trust 
for charity, or on trust for a purpose that was not charitable. The 
courts held that if the language was for a non-charitable purpose 
then it was void. The Court of C�ancery said: 

If there be a clear trust, but for uncertain objects, the property, that is 
the subject of the trust, is undisposed of, and the benefit of such trust 
must result to those, to whom the law gives the ownership in default of 
disposition by the former owner. But this doctrine does not hold good 
with regard to trusts for charity. Every other trust must have a definite 
object. There must be somebody

,, 
in whose favour the Court can .decree 

performance. Bl;lt it is now settled, upon a:\1thority, which it is too late to 
controvert, that, where a charitable pllrpose is expressed, however 
general, the bequest shall not fail on account of the uncertainty of the 
object: but the particular mode of application wiJI be directed by the 
King in some cases, in others by this Court. [ emphasis added] 

2. In the context of this article I do not consider trusts in Quebec.
3. (1805), 32 E.R: 947, (1805) 10 Ves. Jr. 522 (U.K. C.A.), affirming (1804), 32

E.R. 656, 9 Ves. Jr. 399 (Ch. D.).
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The Court of Appeal, affirming this decision, said: 
As it is a maxim, that the execution of a trust shall be under the 

controul of the Court, it must be of such a nature, that it can be under that 
controul; so that the administration of it can be reviewed by the Court; 
or, if the trustee dies, the Court itself· can execute the trust: a trust 
therefore, which, in case of mal-administration could be reformed; and a 
due administration directed;, and then, unless the subject and the objects 
can be ascertained, upon principles, familiar in other cases, it must be 
decided, that the Court can neither reform mal-administration, nor 
direct a due administration. [ emphasis added] 

Thus, the court held that in the absence of certainty as to who the 
object ( the beneficiary) of the trust is to be, there is no valid trust, 
the reason being. that, in the absence of a specific beneficiary, the 
court cannot determine if the trust is 1;,eing administered properly 
by the trustee. 

Most textbooks state that the only exception to this rule is that a 
trust for a charitable purpose will be valid, with "charity" being 
limited to those purposes the law views as being charitable.· The 
reason for this, as explained by the Court of Appeal in Morice, is as 
follows: 

With reference to those, in which the Court takes upon'itself to say, it 
is a disposition to charity, where in some the mode is left to individuals, 
in others individuals cannot select either the mode, or the objects, but it 
falls upon the King, as parens patria, to apply the property, it is enough 
at· this day to say, the Court by long habitual construction of those 
general words has fixed the sense; and, where there is a gift to charity, in 
general, whether it is to be executed by individuals, selected by the 
testator himself, or the King, as parens patrire, is to execute it ( and I 
allude to the case in Levinz (The· Attorney-General v. Matthews, 2 Lev. 
167)), it is the duty of such trustees, on the one hand, and of the Crown, 
upon the other, to apply the money to charity, in the sense, which the 
determinations have affixed to that word in this Court: viz. either such 
charitable purposes as are expressed in the Statute (stat. 43 Eliz. c. 4), or 
to purposes having analogy to .those. 

Thus, for a charitable purpose trust, the King ( and now, 
generally,4 the Attorney General) has the Jurisdiction to supervise 
and enforce the trustee's duties to carry out the trust or to carry out 
the trust himself in the absence of a trustee. 

Thus, a non-charitable purpose trust, simply, is a trust that is 
4. In some provinces the Public Guardian and Trustee has been given this

power by statute, although even then the Attorney General may have a
residual supervisory power. See Stillman Estate, Re (2003), 68 O.R. (3d) 777
(Ont. S.C.J.), at para. 5.
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